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This consultation from the Scottish Government sets out three options for the
independent scrutiny of proposals for major change in local NHS services
before full public consultation takes place. The consultation sets out the
preferred option, which builds on the arrangements which have already been
put in place for the review of accident and emergency services in NHS
Ayrshire and Arran, and in NHS Lanarkshire, and for services across the
Clyde area in NHS Greater Glasgow and Clyde.

This response draws on the experience of the Director of the SCC, and one of
our council members, who were members of the two independent scrutiny
panels referred to above.

The SCC tries through its work to ensure that public services meet the needs
of those who use them. We want NHS boards to make well-evidenced
decisions on how they provide services to meet the needs of the communities
they serve, taking account of the interests and concerns of those communities
themselves. We have worked over many years to increase the profile of
patient and public involvement in the NHS, since the publication of Consulting
Consumers in 1994 up to the present.

1 General comment

The proposals are presented as being a way of making decision making more
open, and more responsive to the concerns of local communities. It is also an
aim of the proposal to reduce the level of controversy and disagreement
which have accompanied recent decisions about the restructuring of services,
particularly when that involves what is perceived as a loss of local facilities.

The new scrutiny procedures would only be used in cases of “significant
service changes which will have a major impact on how services are
delivered”. Ministers will have the final decision about whether the procedure
should be used in particular cases.

Accountability for decision making

The SCC believes that it is for NHS boards to make decisions about how
services are delivered in their board areas. NHS boards are accountable to
the Scottish Government for the decisions they take. Non-executive members
have a crucial role in providing assurance that policies and procedures have
been properly followed, that decisions have been properly taken, and that
boards are genuinely working in the public interest. Many non-executive
members would see their primary responsibility as being to patients and to the
local community.

The role of non-executive board members is challenging: they are involved in
complex decisions balancing clinical and financial considerations while taking
account of the needs and preferences of local people.



The Crerar report

The SCC believes that, because the word “scrutiny” is used in the description
of the panels, it must be considered in the context of the Crerar review of the
scrutiny of public services in Scotland which was published in autumn 2007.
The report starts from the acceptance of the essential function of scrutiny in
providing independent assurance that services are well-managed, safe and fit
for purpose, and that public money is being used properly. External scrutiny
should be seen as part of the wider performance management and reporting
framework, but Crerar argued for a reduction over time in the volume of
external scrutiny.

The introduction of independent scrutiny panels in relation to decisions about
major service change could be seen as an example of how the introduction of
scrutiny can happen “to serve Government intentions at particular points in
time™. Crerar argues that such ad hoc responses to regulation lead to over-
regulation. However, in relation to health, Crerar also argues that the current
scrutiny regime is insufficiently independent, and that the current resources
devoted to scrutiny should be redirected to an independent external scrutiny
organisation.

The creation of independent external scrutiny panels in relation to decisions
about major service change goes against the spirit of the Crerar report both
as being an ad hoc response to a particular situation, and in not forming part
of a more coherent approach to the challenge of how best to deliver
independent scrutiny of NHS boards across all their functions.

Scrutiny or independent advice?

By “scrutiny”, the SCC understands a process which provides “independent
assurance that services are well-managed, safe and fit for purpose and that
public money is being used properly” 2. What is proposed in this consultation
paper could equally have been described as expert independent advice,
particularly since it is offered in the course of the decision-making process,
rather than at the end of the process, as is the case with scrutiny. As such,
we believe that there may well be scope for such independent expert input,
particularly to strengthen the voice and role of non-executive board members.

2 Issues

The reason for independent scrutiny appears to be to ensure that only safe,
justifiable, evidence-based options are considered in the context of major
service change. The public can then have greater confidence that whatever
the outcome of the public consultation process, it will be an option for which
there is sufficient, independently-verified evidence of its clinical effectiveness
and value for money.

L prof L Crerar, The Crerar Review: report of the independent review of regulation, audit,
inspection and complaints handling of public services in Scotland, Scottish Government,
Edinburgh, 2007, page 2
2 Prof L Crerar, The Crerar Review: report of the independent review of regulation, audit,
inspection and complaints handling of public services in Scotland, Scottish Government,
Edinburgh, 2007, page 2



Authority of the panel

The extent to which NHS boards and members of local communities are
prepared to accept the opinions or contributions of independent panels will
depend on their membership, and the extent to which they are genuinely able
to provide expert opinion and evaluation of the proposals for change, and the
extent to which they have been seen to listen objectively and impatrtially to the
views of different parties.

The experience of the interim panels suggests that the review of very complex
decisions is very challenging and time-consuming, requiring panel members
to give up significant amounts of time to their task.

The SCC believes that there are not many people in Scotland with the skills,
experience and time available to contribute to these panels unless there is a
significant investment in their time. By definition, anyone with the necessary
clinical, economic or financial expertise, or understanding of the public
involvement elements, is likely to have a job at a very senior level, or to be
retired from such a job. Panel members will be placing themselves in an
exposed position, in which they may be subject to personal criticism and
comment, and will have to be prepared to challenge the decisions or
processes of NHS boards.

It may be necessary to consider whether independent panels should be drawn
from a pool of people who would develop a particular expertise in this kind of
work, and hold their positions for a number of years. The consultation paper
suggests that a small pool of chairs should be set up, but it may be necessary
to consider whether all panel members should come from such a pool. This is
akin to the model of the Independent Reconfiguration Panel in England which
offers expert independent advice on service change.

Access to expert opinion

To be successful, independent scrutiny panels will need to have access to
sources of expert opinion, whether that is clinical, financial or in relation to
public involvement.

Relationship of panel to non-executive board members

Given the similarity in the role of non-executive members and independent
scrutiny panels, it might be worth considering to what extent they could work
together in the early stages of scrutinising and approving options for service
change. It might be that in particularly difficult decisions, non-executive board
members could trigger the independent expert input from a panel.

The SCC finds it surprising that the consultation on the possible introduction
of elected members to NHS boards was not consulted on at the same time as
the current consultation, and that the roles of non-executive board members,
whether elected or appointed, was not considered in relation to the
introduction of independent scrutiny. Both these issues raise similar concerns
about how to secure public confidence in NHS boards through effective
scrutiny.



Timing

The independent scrutiny will take place before wider public consultation. The
aim appears to be to ensure that the options presented for consultation have
been independently verified as being safe, sustainable, evidence-based and
providing value for money. Although this appears relatively clear, the panels
will also need to have some dialogue with members of the public, and to
ensure that there has been adequate involvement of local communities in the
development of options. This will be another challenging aspect of the work
of the panels, and the complexity of ensuring that there has been sufficient
input from local communities and individuals in the process of developing
options will require the panels to work closely with the Scottish Health
Council.

Public involvement

It is unlikely that, in itself, the introduction of an element of independent
scrutiny will contribute much to the public and local communities feeling more
involved in decision making. The main responsibility for involving the public
will remain with the NHS boards, and the adequacy of this involvement will
continue to be monitored by the Scottish Health Council. If providing
consumer confidence is part of the objective of setting up a scrutiny body,
local communities will need to be properly informed about the role and
activities of independent scrutiny panels.

However, it is likely that the existence of an independent panel will to some
extent affect the relationship between the public and the NHS board. In some
circumstances, if the panel endorses options put forward by the board, it
might increase the trust which the public has in its board. It is equally
possible that the public might mistrust the independent panel, or that the
findings of the panel could make the relationship between the public and the
board worse.

The experience of the interim independent scrutiny panels suggests that the
involvement of an independent panel will not necessarily reduce the level of
disagreement or controversy about difficult proposals, although in the case of
the interim panels they were set up after decisions about options had been
made by NHS boards, and so were in a more difficult situation than panels
reviewing options before public consultation. Nonetheless, it may prove to be
a false hope that a process like this will make decisions less controversial.

In particular it is not clear what will happen if the independent panel and the
NHS board are unable to agree on which options should be presented for
consultation. The introduction of independent scrutiny panels may simply add
another element of disagreement or controversy, rather than reducing this.



3 Options

3.1 Option 1

Option 1 is for a decision conference in which a wide representative group of
local people work with an independent moderator to discuss the options
presented by the board and choose which options should go forward for
further public consultation.

The SCC does not support this option. We do not believe that there would be
the necessary skills in such a conference to evaluate the evidence provided
by NHS boards.

3.2 Option 2
Option 2 is for an independent body such as a local authority to scrutinise the
evidence. This is what happens in England.

The SCC does not support this option, which would have the effect of
confusing the accountability for decision making in the NHS. We agree with
the consultation paper that NHS bodies and local authorities should already
be working closely together on service change, through community planning
processes. This partnership approach might be undermined if local
authorities were given a role in scrutinising health board decisions.

3.3 Option3

Option 3 is for an expert panel similar to those used in the two current
independent scrutiny panels. This is the preferred option of the Scottish
Government. The consultation questions relate mainly to this third option.

4 Answers to questions posed in consultation document

Question 1 Do you agree that an expert panel is the most effective way
to provide independent scrutiny? If not, what would be
your preferred choice?

The SCC does not agree that what is being proposed is fit for purpose. NHS
boards are important providers of public services, and should be subject to
more extensive independent scrutiny in relation to all their activities, and not
just decisions about major service change. It is only through independent and
transparent scrutiny that public confidence can be secured. For that reason,
we do not express a preference for any of the options.

Nor does the SCC consider that it was sensible for the Government to have
embarked on two separate consultations — on independent scrutiny and on
elections to NHS boards - when both raised the same issue of securing public
confidence through effective scrutiny.



Question 2 Do you agree that the role of the panel should be to assess
the safety, sustainability, evidence-base and value for
money of proposals for major changes to local NHS
services?

We are in favour of a system of independent, external scrutiny of NHS boards
as a whole, and that such scrutiny should use the six dimensions of
healthcare quality which are endorsed in the Better Health, Better Care action
plan. These are safety, effectiveness, efficiency, equity, patient-centredness
and timeliness.

Question 3 Do you agree that the chair should be a lay person
appointed by Scottish Ministers?

Question 4 Do you agree that the panel should have a lay majority
among its members?

While not endorsing the proposal for external scrutiny panels as outlined in
the consultation paper, we have views on the definition of lay in bodies of this
kind.

Describing someone as ‘lay’ is essentially a negative definition of what they
are not — eg not a minister of religion, not a health professional, not a teacher
etc, depending on the context. The consultation paper defines a lay person
as someone who is ‘non-clinical’. We would argue that, if a definition of ‘lay’ is
to be used, that it should include the elements suggested in para 22 of the
paper — a ‘lay’ person is someone with no direct interest or involvement in
local NHS services.

It is more important to consider the necessary skills and experience needed
for particular roles rather than dwelling on characteristics people do not have.

Likewise, the SCC believes that it is more important that a chair of a panel
should have the necessary skills and experience to carry out this challenging
role, than to dwell unduly on what he or she is not. However, it would be
important that the chair of a panel was not working for the NHS. It might still
be acceptable for someone who had worked for the NHS in the past to chair a
panel, but not if he or she had worked for the NHS board under review, unless
an appropriate period of time had passed, which should be at least 10 years.

Question 5 Do you agree that the panel should assess the evidence
and options during the process of public engagement prior
to consultation, and provide a commentary on these that
would be available to the Board and to Ministers in reaching
decisions?

While not endorsing the proposal for independent panels, we would agree
that, if panels are set up, that they should asses the evidence and options
during the process of public engagement prior to consultation.



Question 6 Do you have any other comments on how independent
scrutiny should be carried out, or on the guidance on
“Informing, engaging and consulting the public in
developing health and community care services” at Annex
3?

No.

Question 7 Do you have any other comments on either the consultation
process or your preferred choice?

The SCC considers it important that, if these panels are set up, anyone who
serves on a panel should be paid a daily rate for their participation.

5 Conclusion

While the SCC understands the reasoning behind the creation of a process of
independent external scrutiny of major service change proposals by NHS
boards, we have significant concerns about this, in principle, in the context of
the Crerar Review, and wider questions about the independent scrutiny of
NHS boards. We think it is essential that the wider issue of independent
scrutiny is addressed, rather than creating a new form of scrutiny which
addresses only one aspect of NHS board activity. This wider context also
includes a consideration of the issue of direct elections to NHS boards which
is also under consultation, and the role of non-executive members in the
governance of NHS boards.

We have concerns about how effective the proposed scrutiny panels would be
in practice, particularly in reducing the level of disagreement and controversy
about particular decisions. They would be most likely to be successful if they
were accepted both by NHS boards and by members of the public as making
a constructive contribution to difficult decisions. They would need to make
considerable efforts to ensure that they were seen as authoritative, genuinely
independent, crucially concerned with understanding the needs of local
communities, and an integral part of the decision making process.

We believe that some form of independent, expert advice could contribute to
better decision-making by NHS boards in relation to contentious decisions
about service change, particularly if it was used to strengthen the role of non-
executive members of boards, but we consider it confusing to refer to this as
“scrutiny” for the reasons given above.






