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Dear Sir/Madam
OFT study into the UK house-building market

The Scottish Consumer Council (SCC) very much welcomes this market study by
the Office of Fair Trading. We have been concerned for some years that the
house-building market in Scotland does not operate in the consumer interest. We
therefore welcome the opportunity to make this written submission on the issues
which have been of concern to us.

In 2005, we published a briefing paper The Regulation of the New House
Building Market in Scotland, which looked at the current extent of regulation
within the new-build market in Scotland, the legislation currently in place, the
gaps that exist with regard to consumer protection and the implications for the
consumer.

The paper identified a number of ways in which these problems might be tackled.
The law of caveat emptor currently applies to the sale of new-build properties,
and we argued that buyers should have statutory protection, similar to that which
applies to moveable goods under the Sale of Goods Act 1979. We also called for
a standard builders’ missive, and improved self-regulation by the building
industry. We recommended that a code of practice be drawn up to help govern
the way the industry operates. A copy of the briefing paper is attached for
information.
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In January 2006, we held a follow-up seminar in conjunction with the Law Society
of Scotland. The purpose of the seminar was to explore with key stakeholders,
including policy makers, regulatory bodies and industry, how to deal with the
issues we had identified. A copy of the seminar report is also attached for
information. The issues raised at the seminar are still current, and the position in
Scotland has not changed significantly since that time.

The main points we would like the OFT to consider

1. The introduction of statutory protection for buyers, similar to that
which applies to moveable goods under the Sale of Goods Act 1979.

New-build homes are exempt from the protections provided by the Sale of Goods
Act 1979', leaving consumers with fewer statutory rights than they have when
they buy goods on the high street. Under the Sale of Goods Act, goods must:

e be of satisfactory quality
e be reasonably fit for the particular purpose for which they are bought
e correspond with their description?

The purchase of property in Scotland, whether new-build or second-hand, has
traditionally been governed by the private law of property, and the common law
rule of caveat emptor or ‘buyer beware’ has always applied. With such basic
consumer protection lacking, it is clear that new-build homebuyers are
significantly disadvantaged from the outset. Recognising this, the Housing
Improvement Task Force set up by the Scottish Executive,” which included the
SCC among its members, stated in 2003:

‘We believe that caveat emptor may need to be qualified in respect of new build
developments, where the sale is not between two private individuals and where
the builder is in a similar position to other commercial providers of goods and
services who are expected to comply with consumer protection /egislation"’

Given the lack of consumer protection in this area, we believe that it is necessary
to introduce statutory protection for consumers in relation to new-build properties,
similar to that provided by the Sale of Goods Act. Given that consumer protection
is a matter reserved to Westminster under the Scotland Act 1998, ° while the law
of property is devolved to the Scottish Parliament, this is likely to require co-
operation between the Scottish and UK governments.

! The Sale of Goods Act 1979 applies only to goods, which, as defined in Section 61, include only
moveable property as opposed to heritable property i.e. land and buildings.
Z Sale of Goods Act 1979 (sections 13 and 14).
® The Housing Improvement Task Force was set up by the Scottish Executive in 2000 to undertake a
comprehensive review of housing policy as it related to the condition of private sector housing in Scotland.
Membership of the task force included representatives of the relevant professional bodies, academics,
social landlords, mortgage lenders and housing organisations. The Director of the Scottish Consumer
Council was a member of the task force, and 2 members of SCC policy staff served on its committees.
4 The Final Report
and Recommendations of the Housing Improvement Task Force, 2003 at paragraph 226.
> Schedule 5, s.C7 Scotland Act 1998.
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2. The need for a standard builders’ missive, which is fairer to buyers
than at present.

Under the Scottish legal system, ‘missives’ are the formal letters passing
between the seller's and the buyer’s solicitors, which eventually result in a
concluded contract. There are two main differences between missives for new-
builds and missives for second-hand properties. Firstly, in the cases of new-build
properties, missives usually provide for a deposit to be paid by the buyer at an
early stage. Secondly, with the sale of a new build, there is an offer to sell by the
builder, as opposed to an offer to buy from the buyer, as is the case with second-
hand properties.

Buyers of new-build homes are usually in a weakened bargaining position
compared with those buying second-hand homes, because the consumer and
the developer are in this different relationship. Each developer has its own
standard builders’ missive, and, unlike sales of second-hand property, the buyer
usually has little room for negotiation on its terms.

There are two major concerns arising from this. Firstly, in the absence of any
form of statutory protection in relation to the quality of new homes, many buyers
in Scotland experience real difficulties in relation to ‘snagging’ issues. We
understand that in the past it was common practice for builders’ missives to
contain a provision to the effect that snagging items identified and intimated
within the first twelve months of ownership would be put right at the builder’s
expense. It appears that such clauses have now become the exception rather
than the norm, and even if ‘snagging periods’ are included in the missives, these
are often short. The draft standard builder's missive which has been proposed by
the Law Society of Scotland would re-introduce such a twelve-month ‘snagging
period’.

The second main issue of concern is the lack of a specific entry date in most
cases. Most builders’ missives simply define the date of entry as being a certain
number of days after the date the property has been granted a completion
certificate by the local authority. It can be extremely frustrating for new-build
buyers to be advised that the target date of entry is not guaranteed and that
actual completion of the property could be sooner or later than this. This is
particularly problematic where the buyer has their own property to sell and the
purchaser of that property will expect a fixed date of entry. Even if the target
date is eventually met by the builder, the buyer will still have faced weeks or
months of uncertainty. Delays in the entry date appear to be a significant
problem, with delays of up to several months being widely reported, although
much longer delays are also evident.

The Housing Improvement Task Force recommended in relation to builders’
missives that:



‘The Scottish Executive should undertake a specific review of this matter with the
aim, if possible, of brokering an agreement that might be required between the
various parties.’®

It then went on to recommend:

‘If it proves to be impossible to broker such an agreement that adequately
addresses the interest of consumers, then the consideration should be given to
legislation that would put in place minimum safeguards for buyers.’ ’

The Scottish Executive has indicated that it would prefer to adopt a voluntary
approach, and this remains its position, although the Cabinet Secretary for
Justice has recently indicated to us that the possibility of legislation has not been
ruled out if progress is not made. For some years, we have supported this
voluntary approach. We were engaged for some time in discussions with the Law
Society of Scotland and Homes for Scotland, the Scottish industry body,
regarding a possible standard builders’ missive which would be fairer to buyers.
Recently, however, we have become frustrated by the lack of progress by the
building industry on this issue.

We have therefore begun to consider other ways of tackling these issues. In
relation to snagging, we recently responded to a Scottish Executive consultation
on the proposed single survey, arguing that, in the absence of statutory
protection, including new-build properties within the scope of the single survey
regulations might help to protect buyers of new build homes.® Under the Housing
(Scotland) Act 2006, sellers will be obliged to provide a single survey report to
potential buyers from 2008. At present, it is proposed that new-build properties
should be exempt, but we consider that including them within the scheme may
help to tackle snagging problems.

On the issue of entry dates, a consultation paper was published by Helen Eadie
MSP in March 2007, proposing a members’ bill in the Scottish parliament which
would require developers to adhere to specific entry dates agreed with buyers.
Failure to do so would result in financial penalties being imposed on builders.
While the proposal fell on the dissolution of parliament, we understand that Ms
Eadie intends to re-introduce it in the current session of parliament. We will be
responding to her consultation paper before the end of August, and will forward a
copy of our response to you at that time.

3. Self-regulation by the building industry
While statutory protection is essential, we believe that it should underpin effective

self-regulation by the house-building industry. We supported the Barker Review
recommendations that the industry should develop a code of practice in line with

6 The Final Report
and Recommendations of the Housing Improvement Task Force, 2003, Recommendation 43.

! The Final Report
and Recommendations of the Housing Improvement Task Force, 2003, Recommendation 44.

8 ! " # $ %

& , Scottish Consumer Council, May 2006.
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the requirements of the OFT’s Consumer Codes Approval Scheme. Our briefing
paper recommended that the process of developing this code should be led by
Homes for Scotland, in consultation with consumer and other stakeholder
interests.

The participants at our January 2006 seminar agreed that the onus was on the
industry to deliver on effective self-regulation as a matter of urgency and that this
should include a clear timescale for setting up a self-regulatory scheme that met
with OFT Consumer Codes Approval and pro-active engagement with
stakeholders, including government and the OFT, in the development of such a
scheme.

We remain both disappointed and frustrated at the lack of progress in this area.
Homes for Scotland did produce a Code of Conduct for its members in
September 2006. However, we were not consulted on the content of the Code,
which was drawn from a model code produced by the NHBC. To our knowledge,
while this Code has been distributed to its membership, it has not been published
by Homes for Scotland. In the introduction to the Code, Homes for Scotland
stated that it was minded to make the Code mandatory for its members in due
course.

It is our view that the current position falls a long way short from what we would
consider to be effective self-regulation, for the following reasons:

e To our knowledge, Homes for Scotland has not sought OFT CCAS
approval for its Code.

e The development of the Code was undertaken in isolation, without input
from consumer organisations within Scotland.

e The Code has not been published, (it is not on Homes for Scotland’s
website) and we can find no evidence of any action taken to ensure
effective consumer awareness of its existence.

e We are unclear as to the existing status of the Code i.e. whether it is a
voluntary or mandatory condition of membership of Homes for Scotland.

e We are unaware of any proposals by Homes for Scotland with regard to
enforcement of compliance with the Code, if indeed it is mandatory.

e The ownership and governance of the Code, and any subsequent
enforcement, currently lie solely with the industry. There are insufficient
measures to ensure that the necessary degree of independence is in
place to give consumers confidence that they can purchase homes that
are fit for purpose and that they will receive fair treatment when things
go wrong.

Evidence to support these views

While the SCC does not hold empirical data on the extent of the problems, our
work was prompted primarily by a request from Fife Council to look into the
issues. The Council had received a number of complaints from residents of a
local new-build housing development in relation to problems with both delays in
completion and ‘snagging’ issues, and produced a report in 2001 detailing these
problems. We understand that Fife Council referred the matter to the OFT with a
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view to an investigation under the Unfair Terms in Consumer Contracts
Regulations, but that no further action appears to have been taken by the OFT.

Our work in this area was also partly prompted by a steady stream of
correspondence which we had received from people who had experienced
problems with their new-build homes. We continue to receive such
correspondence on a regular basis.

While we have carried out no quantitative research in this area, we believe that
significant numbers of new-build buyers in Scotland are experiencing real
problems. While the number of complaints to Trading Standards departments
and Consumer Direct about housing construction are not particularly high
compared with the number of houses built during that period, this is unlikely to
give a true picture of the extent of the problem.

This is partly because we would expect that most housing construction
complaints are unlikely to be reported to Trading Standards departments, as
most buyers will pursue matters through their solicitor. There was certainly
agreement amongst those present at our 2006 seminar that, despite the
apparently low official complaints statistics, there were real issues of concern
here.

We believe that the NHBC is likely to have the most comprehensive statistics on
complaints made by new-build buyers, and we understand it has recently begun
to compile separate figures for Scotland. There is also recent research evidence
from Glasgow Caledonian University that Scotland has higher levels of snagging
per property type than England and Wales in all categories except five bedroom
properties. The average number of snags from 2002-2005 ranged from over 40
for a one bedroom property to almost 120 for a five bedroom property.9

| hope that the points made in this submission are helpful. Please do not hesitate
to contact either myself or Sarah O’Neill, our Legal Officer, should you wish to
discuss any aspect of this submission further.

Yours faithfully

/L(mw

Martyn Evans
Director

° Source: *(), published by Glasgow Caledonian University, 2006. The research
data was taken from snagging inspections carried out by Inspector Home from 2002-5.
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